OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATTenNEY GenzaiL

Honoradle 8idney Lathan
Seoretary of 8tate
Auetin, Texas

Attention: Mr. K. J. (’0‘, Long
Dear 8ir: Opinior
Re

Your opinion requesth\of

follows:

"The adove pimed OQrporation Xiled an amend-
ment ia this officprny ruary N\ 0, \1 941 inoreasin
its ocapital » oo 10,0Q0,00 ang/Turnished pro
of the yent o .0- of 1t capitel stook
leaving a bnlf-oc DO for proof to de
furnished to thiy ¢ Athia a pasriod of two
years

piie, g4 fajlled to make satisfactory
proog/of th 31148 capital stook to this

offile withid sdld two years tine and this office
1d shayter of salé ocorporation oa
Septemd

- six months period granted by the
Statutes\for Ahe revival of the charter of sald
corporatiolf” " the corporation furnished satisfactory
proof of payment of its . ocapital stook to this of-
fice namely on March 31, 1944, The corporation
also filed an inltrunent a copy of whioh is ate
tached to this letter, prOponins to revive and
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oxtond the oharter umnder the provisions of Artiole
1318a and Article 1315b end paid the required filing
fee for filing suodh instrument in the sum of $90,00,

*l. Is this doz:rtaanx euthorized to approve

and file the proof of fins)l peyment of

the capital stoek of the eorporaticat

"8, Is this department suthorized to approve
and file 4he instrument proponi;f to re-
vive and extend the corporate stence
of sajd eorporstion?”

Article 1330, Y. A. O, 8,, estadblisghes a method
wheredby the capital stock of & corporation may be increased
and provides, inter slia, for the filing of a certificate of .

inorease with the Seoretary of State. PYollowing this, Article
1331 provides;

=In case of failure by the stockholders to
pay the unpaid portion of an inoreass of »took
within two years from the date of the filing of
the certificate of inorease in the office of the
Seocretary of 8tate, the ocharter of such oompany
shall be forfeited, and the provisions of Articles
1339 to 1343 inclusive, shall govern the same as
in case of the oreation of a corporation,®

It will be noticed that under this Articls, feilurse
t0 pay ths unpaid portion of the increses leads to a forfeiture
of the ocorporate charter rather than to a msre forfeiture of the
right to 4o business, In this connection Articles 133% and 1340
respectively provide: )

*In cases of the failure to pay the umpaid
portion of capital stoock, anrd to make proof thereof
to the Secretary of State within two years from the
date of the filing of the charter, the charter of
such company shall become forfeited. Such forfelt-
‘ure shall be copsummatad without judiocial ascertain-
ment by the Secretary of State entering upon the
margin of the ledger kept iam his office relating
to suoch oorporations the word, ‘forfeited,' giving
the date and reason therefor.,*
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"The Seorstary of State shall notify such
ecorporetion by mailing to the postoffioce named
as its {rlnoipal place of business, or to any
other place of bdbusimess of smich oorporation,
asddressed in ite corporate name, e written or

rinted statemsnt of the date and fact of such
orfeiture, A record of the date and faot of
suoh notios shall de kept by suoh officer,"

.With respeot to the revival of oharters which have

been forfeited in this manner, Artiocles 1341 and 13435 respect-
ively provide: . -

"The stoockholders of any such corporation
whose charter has been 30 forfelited, who shell
within sixz monthe from the date of such forfeit-
ure and not thereafter, pay im full the unpaild
capital of suoh oompany and furnish to the
Seoratary of State proof of such fact as required
herein, and in addition, shall pay the Seoretary
of 8tate as fees belonging to his office, the sum
of five dollars per month for eadh month and frac-
tional part thereof between the date of forfeiture
and settlement, shall be relievad from such forfeita
ure; and said officer shall write on the margin of
sald ledger the word 'revived,' giving the date
thereof,." {Emphasis added) -

"If the stockholders fail to cause the charter
powers of said corporation to ba revived, the ar-
fairs of such company shall be administered and
wounhd up as on dissolution,®

Likewise, Artiocle 1387 provides in part as follows:

"A gorporation 1is dissolved:

bl [ ] » * L]

"5, By forfeiture of ite oharter without
Judicial ascertairment under any special
provision of law , , "
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The failure to make a timely paymsnt of the unpaid
portion of the capital steck of the corporation in question
eutomatically forfeited the corporate oharter., The statutes
provide but one means of reviving & charter so forfeitel--by
meking the payment and fumishing proof of same within six
months from the date of forfeiture, Moreover, the statutes
provide that such payment and proof must be made within such
period "and not thereafter.® The instant corporation filed
;roor of payment after the expiration of this period, and thus

siled t0 avail {tself of the one method for reviving its charter.
Qonsequently, we are ocompelled to conclude that the corpormiion
has been finally dissolved, and that its oharter cannot be re-
vived by your sooepting aa& 11 ing the proof of final payment,
Your first question is answered in the negative,

From records ian your office we have ascertained that
the sorporation in question wes ohartered on August 17, 1937,
for & poriod of firty ysars., The stockholders of the corpora-
tion have now pessed a resolution asking that the charter be
"reinstated” for a period of twenty~five years. They are saek-
ing tc have you approve snd file this resolution under the pro-
visions of Artioles 1315(a) and 1315{b}., Theszse Articles respect-
ively provide:

“Subject to a rindin? by the Secoretary of
State ez hereinafter provided, any private cor-
poration organized or incorporstsd for any purposs
or purposes authoriged under this Title, at any

time within ten (10) years prior to the expiration
of its charter, or any extension thereof, meay ex-
tend such charter and the corporate existence of
such corporstion for en additional perlod of not

to exceed rirty (50) years from the expiration date
of the original oharter, or any extensloan thereof,
with all the privileges, powsrs, immunities, right
of succesgion by its corporate nems, and rights of
property, real and personal, exercised and held by
{t at such expiration date, to the same intents and
purposes as upon original {noorporation. The manner
of extending any such oharter shall be by a resolu-
tion in writing, adopted at any anpnual or special
meeting of stockholdera celled for that purpose by
stockholders nolding & majority of the shares of
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capital atook of such corporation then ocute
standing, such resolution to specify the period
of tims for which the charter is extended, and a
copy of suoh resolution, duly certiried dy the

secretary of the corporation, under the ¢orporate

seal, shall e f£iled and resorded in ths offiss

of the Seoretary of Btate, Upon the adoption of
suoh resolution and the filing of a certified oopy
thereof with the 8S¢oretary of 8tate, toiethcr with
paymnent of the filing fee herein presoribed, the
charter and ocorporate existence of such oorporation
may be extended for the additional period of time
recited in suoh resolution, The filing fee to be
paid for any such extension of a charter shall bde
such fee as said corporation would be required
under the Statutes of Texas t0 pay in the event

it was then applying for a new charter instead of
extending its then existing charter,

"Such extensions, howaver, may be made only
in instances where the Secretary of State shall
have found, after proper iavestigation, that such
sorporation is solvent apd its capital unimpaired,.”

"The provisions of Article 1318(a) shall
extend to and inolude all private corporations
inocorporated under the general laws of Texas, The
period of ten (10) years prior to the expiration
of the charter or aany extension thereof referred
to in Artiole 1315(a} shall include the period of
time during whioch such corporation aaI have con-
tinued ites exiastence under the provisions of Artiole
1389 of the Revised Civil Statutes of 1925."

Artiocle 1389, referred torin Article 1315(bv),
provides in part as follows:

"The existence of svery corporation may be
continued for three yssrs after its dissolution
from whatever cause, for the purpose of enabling
those charged with the duty, to settle up its
affairs . . . "
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In Tlowers, et al,, ¥, Pecos River R. Co,, 152 8.¥, (24)
502, reversod on other groun&l, 186 8. W, (2¢) 260, the Austin
Court of Civil Appeala explained the porpose of the snsotaeny of
Artiocles 1318(a) and lalufb) as follows:

® . s s The main purpose for the enactment .
of Arts. 1318(a) and 1315(d) was to provide for
the renewal or extension of ocharters of private
corporations organized under Title B2 or under
general lswa, becsuse prior to the enaotment of
sald articles in 1937 no statuts by specifie
langungorzrovidod for the renewal or extension
of a charter of a privete corporation incorporuated
upnder Title 38 or under gensral laws. Theenergency
clauses specirfioslly recited that the purpose of
the 1937 sots {(Arts, 1318(a) and 1315(b) was to
provide for the renewal or extension of sharters
of 'private corporations' organized under Title
32 or under the generel laws; anéd ths provision
for the payment of filing fess for the renewal or
extension of the sharters of private corporations
as provided by Arts, 1318{a) and 1315(b) was
merely inoidental to the authority or right to
renew or extend thair ocharters, which was tle
main parposes of the #sid ao0ts, . . ."

It $5 plain, we fesl, that these Artioles only provide
a method wheredy the ioncth of a aharter may be extended or where-
by its oharter may be renewed upon the expiration of the poricd o
tinme stated in ths oharter, and that they 4o not purport to provide
& moans whereby a charter may be revived or "refnstated™ after it
has been forfeited, Statsd differently, these Artiocles provide a
means of extending the life of a sorporetion beyond the time stated
in its charter, but they in no way afford an extension where the
corporats 1ife has bdeen out short by the dissolution of the oor-
poration prior to the expiration of the time speocified in its
charter,

The corporation in question has been d4issolved, By
virtue of Artiole 1389, it retains a limitsd corporate existences,
but such sxistence ie only for the purpose of windiang up its af-
fairs. The dissolution is the result of the statutory forfelture
of the corporationts oharter rather than the reasult of tie
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expiration of the charter, In euch & situation, Articles
1315{a) and 1315(b) can afford no aid, Consequently, your
ssoond question is also answered in the negative,

Trusting that th§ foregoing fullj ARBWers youlr
inquiries, we are

Yours very truly
ATTORNEY GEINERAL OF TZIXAS

w R GRS

R, Dean Moorhead
Agsletant

APPROVED

OPINION
COMMITTER

sy



